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GEORGE SUTHERLAND, of Fokss, Eſq; 


Metin. 


claimin 


Claiming the TITLE and DicniTty of 


EARL of SUT HER LAN D. 


«a 


Earl of Sutherland 
died near the End 


3 

His eldett don, Robert 
Earl of Sutherland, had 
[ſue Male, and was 
ſucceeded by his Son. 


— — 


John, ſecond Son of 
he ſaid John Earl of 
»utherland on his Fa- 
ther's Death ſucceeded 
to the Eſtate and Dig- 
nity, in preference to 
{Marjory the only Child 
of his elder Brother A- 


lexander, and had a Son 


Adam] ſaamed John, and a 
nd Son off Daughter Elizabeth, 
Huntley, fand was ſutc:eded by 


his Son 


— 


g ſſohn, Earl of Sucher 


of Su- d, died in 1514, 
vir Robert [without Iſſue of his 
Haiming to Body. 

| rland; do * * _ 
ndants of 

deth and 


— -- — 
— 


4 =» . „ * th. 


[Alexander and John, 
| 


Alexander, the eldeſt 
Son of Earl John, by the 
Uſage of Scotland tiled 
Maler of Sutherland, 
died in his Father's Life- 
time, leaving only one 
Child, Marjory. 


| 
Marjory Sutherland, 


only Child of Alexan- 
der, Maſter of Suther- 


land, married William, 
Earl of Orkney and 
Caithneſs, and many 
Deſcendants from Mar- 
jory, do exiſt, 


[John, Earl of Sucher-| 
land, who had two Sons, 


of the fourteenth 
Century, leaving 
two Sons. 


WILLIAM | 


No. | 1. 


Kenneth Sutherland, 
a younger Son, to whom 
his elder Brother Earl 
Robert granted the 
Lands of Drummoy, 
Backies, &c. in 1400, 
and who alſo acquired 
the Lands of Forſs in 
1408 and 1418. 

No. | 2. ; 

john Sutherland, Son 
1 Kenneth, bad a Son 
: No. | 3. ; ; 

Kichard Sutherland, 
. 


n of John, who had 
Son. 


EE No. | 4— 3 
l Sutherland, who 
made a Title as Heir to 
his Father Richard, and 


No. |] 6. 


William Satherland, 
who made a Title, and 
ſucceeded his Brother 
Richard, 


2 Pl 


— 


| 


George Sutherland of Forls, Eſq; 
From the ancient Line of 


Sutherland, Earls of Sutherland. 
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had a Son, who died in 


his Father's Lifetime, No. [7 


["Ilexander Sutherland, 


+ eh 4 


but left three Sons. who made a Title and 
No. | 5. —- [ſucceeded his Brother 
| moos ** William, and left a Son. 
who made a Title, an — 
— his Grand | Donald dutherland, 
[father John. who made a Title as 


Heir to his Father A- 
lexander, and left a Son. 
+. 5 

| Alexander Sutherland, 
who made a Title as 
Heir to his Father Do- 
Joald, and left a _ 
No: | 16. 


James Sutherland, who 
made a Title by Infeft- 
ment holding under his 
Father Alexander, and 
not from his Superior, 
and left a Son, 


Infeftment from the Su- 
perior, as Heir to hi: 
Grandfathet Alexander, 
had two Sons, William, 
who predeceaſed him, 
and | George, 


* — — 


a. td 
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George Sutherland, | 
who made a Title as 
{Heir to his Father, and 
let Son. 
No, | 13. 


John Sutherland, who 
made a Title as Heir to 
his Father, and left 2 
Son, 


No. | 14. 4 
George, the 9 


who has made a Title 
as Heir to his Father. 


— 
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er. the earlic ISTORIANS have placed the original Creation of Earl of Sutherland in the Reign of Maitoin 
— ec Canmore, King of Scotland, tog7. 
original Creation — 


of Earl of Suther- 
land, 


is no Patent or Record extant of the Creation; bat from the Writings of the Family, and 


other Mor uments of Antiquity, there is Evidence of the Exiſtence and Enjoyment of the Title, Honour, and 
Dignity of Earl of Sutherland, from 1275 downwards, 


1 Maliam Earl of Sutherland, who enjoyed the Title in 1275, was ſucceeded by his Son, 

mily from 127 5+ | | 
; Kenneth Earl of Sutherland, who was killed in Battle on the igth Fuly 1333, leaving Hive William, his Heir, 
and 2 younger Son, Nicoll, from whom deſcended. the Sutberlamus of Daffus., one of whom, aiterwards, im the 


Reign of King Charles the Second, obtained the Title and Dignity of Lord Duffus, Earl Kenneth was ſuc- 
ceede.| by his ſaid Son, | | 


1347, —— William Earl of Sutberland, who married the Lady Margaret Bruce, Siſter of King David the Second of Scot- 
Wen ene land, who, on the 10th Ofober 1347, granted to the ſaid William Earl of Sutherland a Charter, in the follow- 
— —— ing Words: . Sciatis nos conceſſiſſe et hac preſenti carta noſtra confirmaſſe dilecto genero noſtro Willielmo Co- 
and his Wife, miti Sutherlandiæ et Margaretæ ſponſæ ſuæ ſorori noſtræ chariſſime quod ipſi et hæredes inter ipſos legi- 


tkeKing's Siſter. ©© time procreandi habeant teneant et poſſideant de nobis et hæredibus noſtris totum comitatum Sutherſandiæ in 


* adeo liberam regalitatem in perpetuum &c. ſicut aliqua regalitas per totum regnum noſtrum liberius poſ. 
« fidetur ab aliquo ſeu tenetur.“ (a) / | 


Sg Earl William had three Sons, Jobn, Robert, and Kenneth. Jobn died vita patri; without Iſſue 
ale (6). 


Robert ſucceeded his Father Earl William in the Honour and Eſtate near the End of the fourteenth Century (c). 


Kenneth alſo. ſurvived Earl William his Father, and had Iſſue Male; and from him the Claimant is de- 
ſcended in a direct Male Line, 


Robert Earl of Sutberland, the Succeſſor of William, was ſucceeded by his Son and Heir, 


Joba Earl of Sutherland, who had two Sons, Alexander and Jobn; Alexander, the eldeſt Son, died in his Fa- 


ther's Lifetime, leaving Iſſue a Daughter, Marjory, who was married to William Earl of Orkney and Caithneſs, 
and had Iſſue (d). Upon the Death of the ſaid Earl Jabn, he was ſucceeded by his faid ſecond Son, 


Jebn Earl of Sutherland, who died about 1508, and was ſucceeded by 


John Earl of Sutherland, his eldeſt Son, who was ſo very weak a Man as to be quite incapable to take Care 
of himſeif or his Aﬀairs, Elizabeth, Siſter to this Earl, was married to Adam Cordon, ſecond Son of Georg: 
Earl of Huntley, who in the Reigy of James the Fourth was Lord High Chancellor of Scotland, and Lord 
Lieutenant of thoſe Parts of Sco/land lying beyond the River of Nertbeft y and at that Time, one of the greateit 
and moſt-powerful Lords in the North of Scotland. This Adam Gordon, ſupported by the Power of his Fa- 
mily, having ambitious Views towards the Eſtate of Sutherland, in Right of bi Wife, uſed the Form of ſuing 
out a Brieve and Commiſſion of Ideocy, from the King's Chancery, for having this John Earl of Sutherland 
cognoſced an Ideot, or Lunatick. Upon the Execution of this Commiſſion, in June 1514, the Lunatick was 
made to ſay, upon his Examination before the Sheriff and the Inqueſt, That failing Heirs of his Body, his Sifter 
Elizabeth, and her Huſband, Adam Gordon, and their Iſſue, ſhould ſucceed to him in his Lands and Eſtate: 
And thereupon the ſaid Adam Gordon had himſelf appointed Curator or Committee of his Perſon and Eftate. 


Alexander Sutherland, a Baſtard Son of one of the former Earls, ventured to ſet up Pretenſions to the Ma- 


nagement of Earl Jobn's Perſon and Eſtate; but which, by the great Power of Adam Gordon, he was made t0 
renoun e (e). 


n Earl John died in 1514; and the ſaid Alexander Sutherland reſolved, agreeable to the Cuſtom of the Times, 
aſſert his Pretenſions by Force of Arms; and having aſſembled his Friends and Relations in the Field, he 


— Pri- Huntley Family, defeated him in Battle; after which he was taken Priſoner, and brevi manu, without any Cere- 
Sx P* mony, put to Death; and his Head was carried in Triumph to Dunrobin Caſtle, then in Poſſeſſion of Aan 
as Gordon and his Lady, and there hung up on a high Spire, for Proof of his being dead. 


©. The fatal End of Alexander Sutherland, together with the great Power of the Huntley Family, appear to 
have deterred the next collateral Heir Male from claiming the Honours of the Family of Sutherland, which, 
by che Law of Scotland, did then undoubredly devolve upon the Heir Male. | | 


In che Menner did Adam Gordon and Elizabeth Sutherland get Poſſeſſion of the Eſtate ; but they did not, 
at firſt, pretend to aſſume the Honour: For ſoon after the laſt named Earl Jobn's Drath, Elizabeth, his Siſter, 
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n NN (a) This Chatter is in the Hands of the Claimant, Elizabeth's, Agents, and is recited in the above Terms in the Pleadings 
of ine Earl of Sucher land, in an Action of Declarator brought by him in the Court of Seſſion in 1705, for eſtabliſhing Prece- 
deney againſt the Earls of Crauſurd, Errol and Mar iſball. | 


) Forduni Scotichronicon, Lib. 14. Chap. 25. initio, there is the following Paſſage: Erdem etiam anno (1361) premiſſa | 


Mertalitate nimium prevalente, (i. e. in Anglia) mortui ſunt quidam de melioribus, et natu Scotiæ, nobilioribus, obſides pro Rege 
ſ David, biz. * de Suthirland, unicus filius comitis ejuſd:m, nepos S2 apud Lincolniam, circa faſtum Nativitatis 
dora Dimina, ct Dominus Themas Cumes de Moravia, in civitate Londonienſi, c. | 
4 (e) That this Earl //illiem was living in the Year 1364, appears from an Entry in Rymer's Fædera, Tom. VI. P. 456. of a 
Stent from King Edward III. of England, to William Earl of Sutherland, then an Hoſtage in England, giving him Leave of 
Abſence for a limited Time And that the ſame Earl was living in 1367, appears from a Charter on public Record, granted 
to him by King David, the zoth of July that Year. | 
() Craufurd's Peerage, Pages 473 and 382. and Niſbet's Heraldry, P. 121. 
. A judicial Deed to ſuch Effect is ſaid to have been executed before the Sheriff of Inverneſi, and an Inſtrument taken 
-_- thereupon, is among the Family Papers, in the Poſſeſſion of the Claimant, Elizabeth's, Agents. 
: | . was 
1 


beſieged and took Dunrobin Caſtle, the Scat of the Family. — Adam Gordon, ſupported by the Power of the 


6 
„vas ſerved Heir to him in the Eſtate of Sulberland, without taking the Deſignation or Title of Counteſs of Su- 
- therland, in the Service: But ſome Time afterwards ſhe aſſumed that Title, and her Huſband aſſumed the 
Title of Earl cf S»iherland; and having exccuted a Reſignation, they thereupon obtained, from King James 
the Fifth, a Charter, of the 1ſt December 1527, giving to Alexander Gordon, their Son and Heir, the whole 
+. Earldom of Sutherland, and the Lands thereof, excepting their own Liferent. 

N 

After the Death of the ſaid Elizabeth and her Huſband, the ſaid Alexander, their Son, having died before 
them; their Grandſon, Jobn, the Son of Alexander, ſucceeded them, enjoyed the Eſtate of Sutherland, and 
_ aſſumed the Title and Dignity of Earl of Sutherland. From him the Succeſſion, both in the Eſtate and Title of 
*. Dignity, was poſſeſſed downwards from Father to Son in a direct Line of Males, till that Male Line determined in 
w-the Year 1706, by the Death of William, who laſt bore the Title of Earl of Sutherland, and who has left Iſſue, 
* a Daughter, Elizabeth, an Infant, his only Child. 


l. 


The direct Male Line of Gordon having become extinct by the Death bf the ſaid laſt named Willam without 
Iſue Male, Sir Robert Gordon, Baronet, as being deſcended from a younger Son of Alexander, ſtiled Earl of 
Sutherland, who was the Great Grandſon of the ſaid Elizabeth and Adam Gordon, has preferred a Petition to his 
Majeſty, claiming the Honours, to be allowed him as being the collateral Heir Male of the ſaid Gerdon Race of 
Earls, preferably to the ſaid £/izabeth, the Daughter of the laſt of theſe Earls, on the Ground that the Honours 
and Dignity can by Law deſcend in the Male Line only, and not to Heirs Female, or Heirs of Line generally. 


The ſaid Eligabetb, by her Guardians, has alſo preferred a Petition to his Majeſty, claiming the Honours and 
Dignity to be allowed to her as Heir of Line of the ſaid laſt Earl her Father. 


And the Claimant, George Sutherland, has alſo preferred his Petition to his Majeſty, praying the Honours 
and Dignities of the Family to be allowed and declared to belong to him, as being the neareſt exiſting Heir 
Male of the antient Earls of the Sutherland Line, preferably to Sir Robert Gordon, and alſo preferably to Eliza- 
beth, the other Claimant. 


His Majeſty has been graciouſly pleaſed to refer the ſaid three Petitions to the Houſe of Lords. 


For throwing Light upon the Queſtions now under Conſideration, it is neceſſary to ſtate certain Proceedings, 
2 eee Times have enſued, in relation to the Poſſeſſion and Enjoyment of the Dignity of -Earl cf 
dulberland. | | ; 


In the Reign of King James the Sixth of Scotland, many Queſtions and Diſputes, in relation to Precedency, 
having ariſen among the Peers, Commiſſhoners were appointed to hear and determine the Pretenſions of all Par- 
ties concerned. Theſe Commiſſioners, after having heard the contending Peers, and, among others, Jobn, then 
Auming the Title of Earl of Sutherland, as Heir of Elizabeth and Adam Gordon, pronounced their Dectee of 

Ranking and Precedency, wherein they ſet down the Earls of Angus, Argyle, Crawfurd, Errol, and Mariſhal 
defore the ſaid Earl of Sutherland, although the Dignity of tae old Earls of Sutherland was more ancient than 
any of the other five Dignitics laſt named, and ſtood in the Predeceſſors of the ſaid Elizabeth upwards of one hun- 
dred Years before the Predeceſſors of the Earls of Crawfurd and Mariſhal had been ennobled. This Decree of 
Ranking contained a Reſervation to ſuch as ſhould find themſelves prejudiced thereby, to have Recourſe to the 
ordinary Remeed of Law, by Reduction of the: ſaid Decree before the Lords of Seſſion, and to declare their 
due Place and Rank there, by Production of more ancient and authentic Writings. The Decree did, how- 
wer, in the mean time, intimate the Judgment of the Commiſſioners, that there was no Evidence that the 
Dignity then poſſeſſed by the ſaid Earl, Jobn, was the old Dignity of the Earls of Sutberlan!. Q 15 


In the End of the laſt, and Beginning of the preſent Century, Jobn, then taking the Title of Earl of Suther- 
lend, in conſequence of the above Decree of Ranking, ſtood inſcribed after the Earls of Crawfurd, Errol, and 
Mariſhal, and apprehending Injuſtice was thereby done him, did, in conſ-quence of the above Reſervation, ' 
refer his Petition to the King and Parliament, praying to be allowed to give Proofs of his Right of Precedency, 
and that he might be ranked accordingly. | 


This Petition was remitted to. the Court of Seſſion, where a Competition "enſued, and the Queſtion turned 


hiefly upon this, Whether the Earl of Sutherland, the Petitioner, was intitled to take Place ig Right of ge 
old 1 of Surherland, w o it was clearly proved had ide Digit and Title as far Back 281275; or Weine 
the old Peerage was cut off by the Succeſſion of Elizabeth in 1514, ſo as to reckon the Precedency of the ſuc- 


ceeding Race of Earls only from that Period. 


0 On the Part of the Earl of Sutherland, it was contended that female Succeſſion in Fiefs, though contrary to 

b, te ſtrict Rules of the feudal Law, in its original Purity, was very early introduced into Scotland; and Inſtances: 

were pointed out of Baronages and Earldoms which had deſcended to Heirs Female; from which it was argued, 

that the general Rule of Law was in Favour of the Heir whatſoever, in all Caſes where a ſpecial Limitation did 

t, | not appear in Favour of the Heir Male; that ſo it had been determined by the Court of Seſſion in the Caſe of 

r, Lord Oliphant, reported by Giſbone of Durie, 11th July 16333 that the Peerage of Sutherland had been created 

long before any Patents were in Uſe, and there was no Writing .extant to ſhew any Limitation of the original 

Creation or Grant; that in theſe antient Times, it was uſual to confer Dignities by certain Farms of Cincture 

g3 and Proclamation, without any Writing, and in ſuch Caſes, the Deſcent of the Dignity could only be regulated 

be- by the common Law of the Land, with regard to the Succeſſion in Fiefs and Heritages, which Law was in Fa- 
vour of Heirs ubalſoever, unleſs a ſpecial Deſtination appeared. That Elizabet? Counteſs of Sutherland did _ 

aſſume that Title upon the Death of her Brother, as coming in Place of her Predeceſſors; and 0 Evidence 
2 ed of any new Creation, either in her Favour of in the Perſon of ber Huſband, who was only allowed to take | 

the Deſignation ratione Curialitatis ; that ſhe reſigned the Earldom in Favour of her Son, and the Title and Dig- . 

nity in his Deſcendants were recognized by ſubſequent Charters from the Crown, particularly by one from King 

James the Sixth in 1601, and no Heirs Male of the antient Family had ever apprared in Competition, | 


On the other Hand, it was pleaded for the Earl of Crawfurd, Ec. That Elizabeth was indeed ſerve] Heit 
to the Lands, but that ſuch Service could not carry the Dignity which was not deſcendible to Heirs Female, | 
en for which Rea on, in the Service and Retour, ſhe was only deſigned Elizabeth Sulberland. That 3 

| ; 479 411 


ti + ) 


Scotiæ gave no Right to Huſbands to aſſume Titles of Dignity as in Right of their Wives; that in Titles of 
Dignity, attended with Juriſdiction, the Succeſſion, ualeſs otherwiſe provided by the Grant, fell to be regy. 
lated by the PP of the feudal Law, and to deſcend to Males only: And that even where there were 
Charters or other Grants in Writing, the Term Heredibus implied Heirs Male, and that Females did not ſuc. 
ceed unleſs when the Proviſion was Hæredibus quibuſcunque. 


25 Jan. tes. A Varicty of other Arguments were uſed on both Sides: The Iaterlocutor of the Court was in theſe Words, 
I tor of c The Lords find the Documents produced ſufficient to inſtru the Propinquity of Blood and Deſcent of the 
— « Dignicy from William Earl of Sutherland, Brother-in-law to King David Bruce, to Fobn Earl of Sutherland, 
of Sutherland's «© ſerved Heir to his Father Earl Jobn, anno 1512 ; and find it not inſtructed by the Documents produced, that 
— Fre. cc the Di nity of Jobn Earl of Sutherland is conveyed to Elizabeth his Siſter, ſerved Heir to him in the Eſtate 
e in the Year 1514.” | | | 


A Reclaiming Petition was off. red for Lord Sutherland, praying a Review of the Cauſe ; vut.the ſame was al- 
lowed to ly= over, and no final Determination was ever given. x 


Upon the general Queſtion ariſing from the Caſes of the preſent Claimants, viz. Whether Honours and 
Titles of Dignity are Maſculine. Fiefs, by the Law of Scotland, deſcendible by their Nature to Heirs Male, 
where there is no proper original Grant or Writing limiting the Deſcent ; and whether they are in the ſame 
Caſe with che Inheritance of Lands and Eſtates, and are governed by the Charters and Inveſtitures which govern 
Land Inheritances; ſome former Caſes have received Determinations in the Law of Scotland. f 


Cafe of the Pee · 


dee Olen, The firſt of theſe is the Caſe of the Peerage of Oliphant. From the Report Book where this Caſe is entered, 
xx July, 1633, it appears that in the Competition between the Heir Male and Heir Female, the principal Queſtion before the 
— 625. Court of Seſſion was, with reſpect to the Effect of a Reſignation of the Title and Dignity made by Lord Oli. 
fhant, in favour of Patrick Oliphant his Heir Male; and it appears from ſome Words in this Report, that the 

Court expreſſed their Opinion, that where the Perſons laſt deceaſed had no Male Children, and no Writing was 

extant to exclude the Females, the Predeceſſors Uſe and Poſſeſſion of the Title was ſufficient, in the Law of Scot- 

land, to tranſmit ſuch Title to the Heir Female; bur it alſo appears from another Part of this Report, with re- 

ſpe to the principal, or rather the only, Queſtion before the Court, that the Lords found the Heir Female the 
Daughter of the laſt Lord Okphant, was excluded from the Dignity, ſince the King had not conferred the ſame 

upon her, and her Father had renounced his Right thereto, (that is by the Reſignation made by him) which 

though not ſufficient to eſtabliſh the Right in favour of the Donee, (that is the Reſignee) yet was ſufficient to de- 

nude the Reſigner and his Deſcendants until the King ſhould declare his Pleaſure ; and found, that none of the 

Parties could claim the ſaid Honour, but that it remained with the King. 


The original Conſtitution of this Peerage of Oliphant is not ſtated in the Report Book, and is not to be found 
on Record, or in any other authentic Document; the Report itſelf is indiſtinct, and the Deciſion irreconcileab! 
to any Principle; and therefore cannot be relied upon as a Precedent or Authority to govern the preſent Caſe. 

: . 2 1 

Se Lent The Second Caſe which appears to have been adjudged in Scotland, is of the Peerage of Lovat. The Diſpute 
2730. there came before the Court of Seſſion, between Simon the late Lord Lovat, Heir Male of the firſt Perſon of that 
Family, who was ennobled in 1540, and Hugh Fraſer Eſq; the neareſt Heir of Line, deſcended of a Daughter 
cf Hugh Lord Lovat, who died in 1697. In this Caſe, many Inſtances of the Deſcents of Peerages, without 
Patents, in the Male Line, to the Excluſion of the nearer Heirs Female, were produced and proved to the Sa 
tisfaction of the Court; and though ſome Inſtances were likewiſe brought, tending to ſhew that ſuch Dignities 
had ſometimes been taken by the neareſt Heir Female, yet the Court being clearly of opinion, that where Grants 
in Writing did not appear, all Dignities deſcended by Law to the neareſt Heir Male of the Perſon firſt ennobled 
They acco:dingly: found, the Titles and Honours of Lord Fraſer of Lovat deſcended to Heirs Male, and of Right 
| belonged to the ſaid Simon Lord Lovat, as Heir Male of the Family of Lord Fraſer of Lovat. This Determina 
tion was acquic ſced in by the Parties, as agreeable to Law and Juſtice, and the ſaid Simon Lord Fraſer of Lovat 
accordingly enjoyed the Pezrage; and having entered into the Rebelion in 1745, was, for that Offence, tried a: 

a Peer, and was convicted of, and fuffered for, High Treaſon, | 


eee of the Pee- The Third Caſe of a Scots Peerage, which appears to have been diſputed and adjudged, is that of Caſilll. Thi 
orig Confticucion of this Dignity did not appear, but it had gone in Succeſſion from Father to Son, fro 
Dad the firſt Earl of Caf in 1509, to Jobn Earl of Caffils, who died without Iſſue 1759, and upon wholt 
Death the Peerage was claimed by the Earl of March, his Heir at Law by a Female, and by Sir Thomas Kennedy 
Baronet, a collateral Heir Male. Moſt of the antient Charters of the Eſtate ſtood in favour of Heirs Male 
but in 1671, Jobn the Grandfather, and immediate Predeceſſor of the laſt Earl, had reſigned the Earldom, anc 
obtained a new Charter thereof, under the Great Seal, in favour of Heirs Female, failing Heirs Male, of his 
Body, to be bruicked and enjoyed conform to the Precedency and Priority of the Place due, and competent tg 
the Heirs therein called by their Rights, and Laws, and Practice of the Kingdom, &c. Both Parties founded 
upon the Family Chartcrs ;; the Heir Male on thoſe ſtanding in favour of Heirs Male; and the Heir Female, o 
che Reſignation and Charter of 1671 ; but as it did not appear that theſe Charters governed the Deſcent of the 
Dignity, but only that of the Family Land Eſtate, the Matter was determined in Favour of the Heir Male 
upo the general Ground, that Titles of Dignity were Maſculine Ficfs, deſcendable to the neareſt Heits Male 
of the Perſon firſt ennobled, where there was no proper Limitation by Writing, to make them deſcend to Heirs 
Female or Heirs of Line. Ok 4; | + 


eite of the pre- "And in the Cale of the Peerage of Borthwick in 1762, where there was no Patent of Honour exiſting, the 
* — Digpity was adjudged to the De cendant of a collateral Heir Male; and it is certain that nearer Heirs Female 
, did hen exiſt, though they did not put in a Claim to the Peerage, | 
Geo e Sutherland of Forſs, the Claimant, ſhewing his Deſcent from the antient Line of Sutherland, Earls of 
Sutherland hereunto annexes a Table of his Pedigree, together with a Schedule and Abſtracts of che Inſtruments 
aad Documents, to be Hane in Evidence for him, and will prove himſelf deſcended from Kenneth Sutherland, 
the-younger Son of William Earl of Sutherland, who died near the End of the fourteenth Century, leaving 


Kaders Earl of ; Sutherland, his then eldeſt Son, and the ſaid Kenne:h his younger Son, to whom, in * 
die | is 


6 


his elder Brother, the ſaid Eat] Nobert (a), granted the Lands of Drummey, Backies, &c. and who in 1408, 
acquired the Land of Forſs (Y), now in this Claimant's Poſſeſſion, and Part of his Family Eſtate, and which 
hath been in his Family's Poſſeſſion, ever ſince the firſt Acquiſition thereof. 


This Claimant will prove, that the ſaid Kenneth left a Son, Jobn (c), who ſucceeded him; and which Jobr 
left a Son, Richard; that Richard left a Son, Jahn, his Succeſſor (d): That John had a Son, who having 
died in the Lifetime of his Father, did not, and could not, make any Title to the Eſtate, as his Heir, 
but left three Sons, Richard, William, and Alexander : That Richard Sutherland (ſucceeded his Grandfather John 
in the Lands of Forſs (e), and alſo in the Lands of Drummoy, &c. That William ſucceeded his Brother Richard 
in the ſaid Lands (F); and that Al-xander ſucceeded his Brother William (g), and was ſucceeded by a Son 
Donald (h), who was ſucceeded by his Son Alexander (i), who had a Son, James, who ſucceeded him, and was 
infefe in the Lands of Forſs by Charter from his Father Alexander (k), but died without making up a Title by 
Iafeftment from the Superior, leaving a Son, George, who ſucceeded, but connected his Title with his Grand- 
father Alexander (1); and which George having two Sons, William and George; and William (m) having prede- 


ceaſed his Father, the ſecond Son George ſucceeded (u), and he was ſucceeded by his Son Jobn (o), who was 
ſucceeded by his Son the Claimant (p). c | 


1 it be objected that there is no direct Proof that Richard, William, and Alexander, No 5, 6, 7, in his Pe- 


digree, were the Grandſons of Jobn, Ne 4th, by a Son who is not named, for that they might be his Grand- 
ſons by a Daughter. 


It is anſwered, 190. That by the original Charter, in 1400, of the Lands of Drummey, Sc. from Robert 
Earl of Sutherland to his Brother the ſaid Kenneth, theſe Lands are granted to him and his Heirs Male, whom 

thingy * ; nily-al che. : 1e3Hand4—and-conſequently—+- the-Hetrs-Male of Kennerb had 
failed, the ſaid Lands muſt have immediately returned to the Family of the Earl of Sutherland; but, on the 
contrary, theſe Lands continued with the Succeſſors of Kenneth, as ſet forth in the Claimant's Pedigree, till they 
were ſold by them to Fohn Earl of Sutherland in or about 1605, near two Centuries after the Time of Kenneth, 
And, 24s. the Special Retour dated 1ſt March 1762, in favour cf the ſaid Alexander, in the Lands of Drum- 
moy, bears that he was neareſt and lawful Heir Male, ratione talliæ, to the ſaid William Sutherland of Forſs, which 


* So —_—_— —_— — —— — 
— ” 


= 


— 


SCHEDULE ani ABTSRACTS of the InsrRuMEnTs and DocumexTs to be given in Evidence 
for proving the Claimant's Pedigrec, | 


(a) Charter 22d January, 1400, of the Lands of Drummoy, Backies, &c. from Robert Earl of Sutherland to his Brother 
Kenneth, and the Heirs Male of his Body; whom failing, to return to the Granter, and his Heirs : And Charter of Confirmation 
thereof, xoth Augu/f, 1408, from the Duke of Albany, Regent of Scotland, Theſe two Inſtruments, and the other Title 
—_ after mentioned, relating to the Lands of Drummoy, ate in the Claimant, Elizateth's Agent's Hands, having become 

art of her Family Title Deeds, upon one of her Anceſtors, at the Diſtance of 200 Years and more after the Year 1400; pur- 
chaſing thoſe Lands of Drummey, & c. from one of the Claimant, Mr. Sutherland's Anceſtors; and the Claimant, Mr. Suther- 
land, is poſſeſſed of true Copies of all theſe Title Deeds relating to the Lands of Drummoy. 

(% Two Charters of the Lands of Forſi, from Anceſtors of the Earl Mariſball, Superiors of the Lands, the one of 16th June, 


1408, the other of 8th Auguſt, 1418, in Favour of Kenneth Sutherland ; in both which he has the Defignation of Sen of Mil- 
liam Earl of Sutherland. 


Theſe two Inftruments are in the Claimant, Mr. Sutherland's Hands. 

(e) Bond of Annuity upon the Lands of Drummey, &c. by Richard Sutherland, Son and Heir of John Sutherland of For ſs, 
dated 24th Oclober, 1451, in Poſſeſſion of the Claimant, Elizabeth's Agents. 

(d) Special Service of Jahn, as Heir of his Father, Richard, 28th May, 1471, in the Lands of Drummzy, Backies, &c. alſo 
in Poſſeſſion of the Claimant, Elizabeth's Agents. | 

(e) Charter from William Earl of Mariſball, to Richard, of the Lands of Forſs, as Grandſon and Heir of John, the 22d 
November, 1539, and Seifin thereon, both in the Claimant, Mr. Sutherland's Poſſeſſion.— Precept of Clare Cenſiat, from John 
Earl of Sutherland, to Richard, as neareſt lawful Heir to his Grandfather, John, in the Lands of Drummey, Backies, &c. 
roth November, 1546, and Seiſin thereon, the 27th November, 1546 ; which two laſt mentioned Inſtruments are in Poſſeſſion 
of the Claimant, Z1z2b:t5's Agents. 

(f) Precept of Clare Conſtat, from Fohn Earl of Sutherland, to William, as Heir of his Brother Richard, in the Lands of 
Drummey, &c. 17th January, 1556, and Seiſin thereon, in the Claimant Elizabeth's Agents Hands.—And Precept of Clare 
Conſtat from IVilliam Maſter of Mariſhall, to the ſaid William, of the Lands of Forſs, 24th March, 1557, and Seiſin thereon, 
both in the Claimant, Mr. Sutherland's Poſſeſſion. Charter from the Crown in Favour of the ſaid William Sutherland, of the 
ſaid Lands of Drummoy, Bacties, &c. dated gth September, 1563, on public Record, and Seifin thereon, 

g) Precept of Clare Conftat, from William Maſter of Mariſpall, to Alexander, as Heir of his Brother //illiam, in the Lands 
of Forſi, bearing Date in 1575, and Seiſin thereon: Theſe two, together with the firſt two following Precepts of Clare Con- 
flat and Seiſins, are in the Claimant, Mr. Satherland's Hands. 

(%) Precept of Clare Conflat, from William Earl of Mariſhall to Donald Sutherland, as Heir to his Father, Al:xander, in 
the Lands of Forſs, dated 12th February, 1579, and Seiſin thereon. | 

(i) Precept of Clare Conflat, from George Earl of Mariſhall to Al:xander Sutherland, ns Heir to his Father, Donald, 8th Ne- 
vember, 1594, and Seiſin thereon. —Precept of Clare Conſtat, from Fehn Earl of Sutherland to the ſaid Alexander Sutherland, FL 
Heir to his Grand Uncle, William, in the Lands of Drummoy, &c. 1605, and Seiſin thereon ; bath in the Claimant, Eliza- 

eth's Agents Hands.—And Charter of ſaid Lands from George Earl of Caithneſs to the ſaid Alexander Sutherland, 24th Fane, 

I613 ; which Charter mentions him to be deſcended Lineali progreſſu from Kenneth, and is in the Claimant, Mr. Satheriand's 

ands,—Special Retour, iſt March, 1602, in Favour of the ſaid Alixander Sutherl ind, Heir of William Suther/and of Forſ , 

tis Grandfather's Brother, in the ſaid Lands of Drummey, Backies, &c. on publick Record, and which ſpecial Retour bears, 
wd dictus, Alexander eſt legitimus et propinquior heres maſcuius ratione tallia quindam dicti Millielmi Sutherland de Forſs.” 

J Charter from Alexander Sutherland of the Lands of Forſs, to his Son James, and to Funet Gorden his Wife, 17th Sep- 

ber, 1633, and Seiſin thereon ; both which, together with all the Inftruments herein aſter ſtated, are in the Claimant Mr. 

utherland's Hands. ; g 

(1) Precept of Clare, from Ge:rge Earl of Caithneſs, to George Sutherland, as Heir of Alexander his Grandfather, in the 

nds of Forſs, 28th February, 1660, and Seiſin thereon. | 

n) Seiſin in Favour of William Sutherland of Ferſi, and William Sutherland his eldeſt Son, of the Lands of Geeſe, &c. on a 

arter from the Earl of Breadalbane, 5th of March, 1691. ; 

) Precept of Clare Cunſlas and Charter, ſiom Lord Glenorchy, Superior, to George Sutherland, as Heir of George his Father, 

the Lands of For, 26th July, 1706. „ b 

%) Charter of the Lands of — under the Great Seal, in Favour of John Sutherland of Forſs, who had acquired the Supe- 

tity- thereof from Lord Glenorchy, 12th February, 1740; and Seiſin thereon, 


) Special Service of Geerge Sutherland of Forſs, as Heir to John $«h-rland of Forſs, his Father, in the Lands of Forſs, of 
Sch Auguſt, 1765, and Seiſin thereon, 


| Entail 


6 


Entail was that in favour of the ſaid Kenneth and his Heirs Male; and the Charter 24th June, 1612, from the 
Earl of Caithneſs to the ſaid Alexander, mentions him to be deſcended /incali progreſſu from the ſaid Kenneth, 


The Claimant being thus in Condition to prove his Pedigree, moſt humbly hopes his Claim will be allowed 
preferably to that of the Claimant Elizabeth, and alſo preferably to the Claim of Sir Robert Gordon; for the 


following, among other, 


00 N S8. 


L Before Charters or Grants in Writing were introduced, Feus of Lands were conferred 
by Inveſtiture in Preſence of the Pares Curiæ. And before the Introduction of Patents, 
feudal Dignities, ſuch as the Dignity of Comes or Earl, were conferred by the Sove- 
reign himſelf in Parliament, by Cincture, or girding the Perſon ennobled with a 
Sword, and by Proclamation made by Heralds. In Feus of Lands, Military Service 
and Fidelity were due by the Vaſſals to the Over-lord or Superior. So in Dignities, 
the Perſon ennobled was bound to Service in Parliament, Fidelity and Homage. As 
Feus of Lands, before the Deſcent was limited by Grants in Writing, uniformly de- 
ſcended to Heirs Male, and could not be aliened without the Conſent of the Superior, 
ſo Dignities conferred by Inveſtiture in Parliament, deſcended to the Heirs Male of 
the Body of the Perſon firſt ennobled, and could not be aliened or transferred in any 
other Manner than by Reſignation thereof in the Hands of the Sovereign, 


II. As the original Conſtitution of Feus and Dignities was derived from the feudal Law, 
every Queſtion with reſpect to Dignities, conferred without a Grant in Writing, or 
where ſuch a Grant does not appear, muſt be governed by the Rules of that Law, 
which has hitherto been always reſorted to, as the common Law of Scotland, where the 
ſtatutory Law has eſtabliſhed no certain Rule; and therefore in the preſent Caſe, the 
Right to the Title and Dignity of Earl of Sutherland, conferred en the Claimants 
Anceſtors, and enjoyed by them prior to the Year 1347, can only be judged by the 
feudal Law.—By that Law the Succeſſion of Lands in all Cafes devolved on Males 


Sir Thomas , R ; a 
Craig, lib. x, only, to the entire Excluſion of Females z—it was early received in Scotland, and 
. 1 long after the Succeſſion of Females was introduced into the Law of England, it 
20. 6. Ib. 2. | continued in its original Purity in Scotland, where the excluſive Privilege of the Male 
Diez. 14.4 3. 5 | Succeſſion wore out more ſlowly and gradually..—At firſt Females were intitled to ſuc- 


ceed by Covenant or expreſs Proviſion, and were underſ cod to ſucceed only upon the 
Failure of Males.—Afterwards, when the Settlements of Eſtates were made in favour 
'of Heirs whatſoever, Female Heirs were underſtood to be comprehended under that 
general Deſcription.ä— But the original Rule of the feudal Law, with reſp:& to the 
. Succeſſion of Dignities, received no Alteration.—In every Caſe where the Male Line 
leparated from the Female, the Heir Male was preferred both in ancient and late Times, 
Which is the ſtrongeſt Proof that can be had, that the cpnſuerudinary Law of Scotland 
has, in this particular, never varied from the feudal Law, to which it owed its Origin. — 
It even appears from the Hiſtory of the Family of Sutherland, that, in 1460, n 
Earl of Sutherland ſucceeded to his Father Earl John in the Dignity and Eſtate, in Pre- 
ference to Marjory, the only Daughter of his eldeſt Brother Alexander, and her Iſſue.— 
This proves that the general Rule of Male Succeſſion took Place in the Deſcent of the 
very Peerage now in Queſtion, not long before the Time of Zlizabeth Sutherland and 
Adam Gordon, and in the Succeſſion which immediately preceded the Claim of Zlizateth 


herſelf. 


The numerous Reſignations of Titles of Honour made in the Hands of the Sovereign 
fot the Purpoſe of claiming new Grants agreeable to the Law and Uſage f Scotland, 

before the Union of the Kingdoms, were all uniformly in favour of Heirs Female, and 
none of them in favour of Heirs Male; which puts it beyond a Doubt, that Heirs 
Male had ever the legal Right of Succeſſion, and that this Right could only be altered 

or defeated by a legal Reſignation of the Dignity, and a new Grant thereof by the Sove- 
reign, limiting the Deſcent to Heirs Female. KS 


In Peerages where no Grant in Writing appeared as the Deſcent of the Dignity to the 
neareſt Heir Male of the Perſon firſt ennobled, has uviformly taken Place in a gre?” 
Number of the Noble Families in Scotland ; ſo this Rule of Deſcent was fully eſtabliſhed 
to be the Law of Scotland in the Caſes above mentioned, of the Peerages of Lovet, in 
1730, Caffils and Borthwick, -in 1762.—Theſe Judgments aſcertain the Principle that 
ſuch Titles of Dignity are annexed to the Blood of the firſt Grantee in a Male Line, 
and upon the Extinction of Males of the firſt Branch, do deſcend upon the Miles of 
the ſecond Branch, lineally deſcended from the Body of the firſt Grantee, and upon 
each Male of that Branch as he comes to the Succeſſion, as Heir Male of the Body 
of the original Grantee; and conſequently the Claimant having brought ſufficient Fro? 
of bis Pedigree by the Documents herein referred to, the D:gnity of Earl of Sul ber 
land has de ſcended upon him. 5 


1 it be obje cted, that ſuppoſing the Claimant actually neareſt Heir Male of th 
antient Earls of "S#therland, yet his Claim is barred by the Noh-chim dd 
T aciturnity of his Anceſtors for ſuch a long Period of Years, fince the Succeſſio 


of Elizabeth Sutherland and Adam Geir don, in 151 4. 


Anſtwered. 


Objefion II. 


Anſwer I. 


Anſwer II. 


_ —— TO 


25 Anſwer 1. 


the II. 


ObjeRion III. 


E 


5 1t is anfivered, | LE 

That the Circumſtances above mentioned, concerning the Uſurpation and Poſſeſſion 
of Elizabeth Sutherland and Adam Gordon, and their Poſterity, do ſufficiently 
account for the Non-claim and Taciturnity of the Claimant's Anceſtors; and 
at any rate the Claimant underſtands it as a fixed Rule of Law, that as Rights 
of Blood, nullo jure civili dirimi poſſunt, ſo Dignities, as being ſuch Rights, never 
can be loſt by Preſcription. There are many Inſtances of Dignities that have 
lain dormant long paſt the Years of Preſctiption, and have afterwards been 
reaſſumed and enjoyed by the Perſons intitled thereto. 


If it be objected, 
That the Conſtitution of the Deſcent of this Dignity muſt be taken from the 
Charter aforeſaid, granted in 1347, by King David the Second of Scotland, in 


favour of William Earl of Sutherland, and Lady Margaret his Wife, and the 
Heirs of that Marriage. | 


It is anſwered, 

That the Peerage of Sutherland did ſubſiſt in the Perſon of the ſaid Earl William 
and his Anceltors, long before that Charter was granted; there was no Refig- 
nation of the Dignity at that Time made by Earl William in the Hands of 
the Sovereign for a new Grant; and the Neceſſity of a previous Reſignation 
in ſuch a Caſe is clearly eſtabliſhed in Law, upon this Principle, that the King 
having formerly granted the Dignity, and nothing being reſerved for him but 


already granted, unleſs the Dignity had been reſigned to him, after which the 
King might grant it, but not before. Beſides, this Charter does not contain 
any Grant of the Dignity ; it contained only an Erection of the Earldom into a 


Juriſdiction of Regality in favour of Earl William, Lady Margaret Bruce his 
Wife, and the Heirs of the Marriage. 


Suppoſing the Conſtruction of the Deſcent of the Dignity were to be taken from 
the ſaid Charter, yet the Words of Limitation in the Charter, guad ipſi et 
« heredes inter ipſos legitime procreandi, are in Law to be conftrucd to mean 
and intend only the Heirs Male of the Body, eſpecially ſince the Words Heirs 
Female, or the Words Heirs whatſoever, are not expreſſed, which ever are and 
have been the Expreſſions in all Caſes, where it was intended that Heirs Fema!e 
or Heirs general of the Body ſhould take, 


If it be further objedted, 

That the Reſignation of the Earldom of Sutherland, made by Elizabeth and Adam 
Gordon, in Favour of Alexander Gordon, their Son, and the Charter 1 527, grante{ 
thereon by James the Fifth of Scotland, and ſubſequent Reſignations and Char- 
ters made in Favour of their Succeſſors, were new Grants of the Dignity, and 


muſt therefore for ever bar the Claimant George Sutherland, as he docs not claim 
under any of theſe Charters. 


It is onfwered, | 
That theſe Reſignations and Charters were not proper Reſignations or Grant; of the 


Neuf. but only of the Earldom, that is the Lands, Eſtate, and Juriſdiction of 
Regality. 


Had theſe Reſignations been conceived, in the moſt proper Terms, to include the 
Honours and Dignity, they muſt have been void and null; becauſe, for the 
Reaſons above aſſigned, the Honours and Dignity never were in Elzabeth and 
Alam Cordon, or their Succeſſors, and, by Conlequence, could not be legally 
reſigned by them; and therefore, Grants, proceeding on ſuch Reſignation, muſt, 
in the Conſtruction of Law, be void, null, and ineffectual. 


Wherefore, if this Queſtion is to be governed by the Rules of Law in Favour 
of Heirs Male, the Claimant humbly hopes, that, in Preference to both Com- 
petitors, his Title to the Honour and Dignity of the antient Earls of Sutherland 
will be ſuſtained, unaffected by any of the Charters aforeſaid, or any of the Re- 
ſignations whereon theſe Charters proceeded, or by any Negligence or Non- 
claim of his Anceſtors, or by the Enjoyment of the Title by the ſaid Elizabeth 
Sutherland and Adam Gordon, and their Deſcendants, whether founded upon Miſ- 
take, or long Uſurpation, or even upon a new Creation. 


% 


W. BLACKSTONE. 
JOHN SWINTON, Junior, 
DAV. RAE. 

ILAY CAMPBELL. 
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GEORGE SUTHERLAND of Forss, Eſq; - 


Claiming the TiTLzs and Dicnity of 


EARL of SUTHERLAND. 
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To be heard at the Bar of the Houſe of Lords, be- 
fore the Committee of Privileges, on Thurſday, the 
16th Day of March, 1769. 
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